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S actions
es

e role of lawyers
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class actions
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| landscape since 1992
be aggregated
e and efficiency
Victoria (2000), NSW (2011)

ndly than US
Isleading and deceptive conduct
regime

ut a class action at an early stage
ss certification
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steadily increasing

s filed in Australia over last 3 years

FYE 2014 FYE 2015 FYTD 2016 (up to Nov
2015)
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actions

Nov 2015 by Claim Type

estment/Financial
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nts

ass Action Settlements 2014/2015

$494,000,000

$300,000,000

$69,450,000
$23,000,000 . $23,000,000  $24,000,000
[ . |
Great Southern  Leighton Kilmore Marysville Cash Fairbridge
Holdings Bushfires Bushfires Converters Farm School

eriod but the amounts were either not disclosed or the settlement terms did not involve financial compensation
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nts for a class action in Australia

ons have claims against the same person or persons
e out of the same, similar or related circumstances

ll those person give rise to at least one substantial
e of law or fact

ers must have claims against at least one defendant
ns)
In NSW: (sec. 158(2) CPA (NSW))

or identify group members to the degree a person can
y are a member of the group

ersons who purchased a VW Golf in Australia between 1 January 2000
ber 2015
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Litigation Funder
(if class action is
funded - about 30%)

Defendants
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s between closed and open classes

Include everyone meeting the class description. Example:

sident in Australia who had a cheque account with the ANZ during the
tember 2004 to 1 September 2010 and whose account was debited for an
honour fee and/or a fee for late payment and/or an over limit fee

Iven to class members and those not wishing to participate can

ecause judgment on or settlement of claims will extinguish all
ers’ rights

s limit the class to those who have signed a retainer agreement
n funder prior to the class action commencing.

ok building

ree riding”

uishes claims of claimants who have signed a retainer agreement
y open for additional claims

ubject to Court’s discretion on utility and efficiency
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ive Party & Litigation Funder

ty: Commences the class action on behalf of the group
osts If unsuccessful but this has been mitigated by litigation funding
Ive an extra payment from the settlement or judgement to compensate for

pays lawyer’s fees and provides an indemnity for adverse costs order
for costs if necessary

rable settlement or judgment, litigation funder has all costs and
aid and a fee of between 20% to 40% of the recovery.

cap on the amount of fee which can be charged

y reduces the earlier the litigation is resolved

he lawyers to act for the class

essful, litigation funder pays adverse costs order and doesn’t receive fee.
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ion funding and role of lawyers

lass actions in Australia funded by litigation funders
or large consumer class actions
Ss actions not usually funded

by ASIC says:

required to hold AFSL or conform to MIS regime
flicts of interest.

y requirements

pt to Impose US style “common fund” approach
Inance
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ders

ses on damages (contingency) basis

nal fee agreement basis (“no win, no fee”)

sion Law removes prohibition on charging uplift fee in NSW.
0 ON success

Isbursements and adverse costs order

financial or family connection with litigation funder decided on

urities (removed)
(allowed to continue)
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unders

kburn create own litigation funder and propose to fund class action
represent class

rom Federal Court but withdrew application after AG’s adverse

e City Investments (MCI)
rector and shareholder of MCI
parcels of shares in 162 listed companies

lass action as representative party for alleged breach of continuous
actions so far)

as class counsel

| issued permanent stay in Leighton proceedings for abuse of
“gs)having been commenced for the main purpose of generating
10t
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y Commission Recommendations

on damages based (contingency) billing for lawyers
mily matters excluded

irgzments, Including % charged, who will be liable for disbursements and
rders

iding scale for retail clients (similar to New York)
phisticated clients
d fees can’t be combined with hourly rate billing

icence

Cy requirements to be included

roperly inform clients of relevant obligations

ms for managing risk and conflicts

external dispute resolution scheme

ended to ensue that discretionar¥ power to aware costs against non-
S

ns to disclose funding agreements apply equally to lawyers charging
s and litigation funders.
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Issue: Competing class actions
(example: VW emissions)

This one uses smart This one doesn't.
algorithms to minimize
toxic emissions while
being tested.




®

DWYER HARRIS

ns - Competition between lawyers

led in US so far

ass actions between Bannister Law and Maurice Blackburn
ed, funded by litigation funder, associated with overseas firm, Quinn

elf funded, open class, argues more experienced, cheaper
es of competing class actions (eg: Centro)

tly (one trial but two sets of class lawyers)
ounsel
f proceedings.
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s against a regulator
v ASIC)

nced by former investors in Storm Financial Services
are persons who received advice from Storm between 1 November
nuary 2009

allege duty of care by regulator and claim breach of that duty for
regulator

torm was operating a business model which posed substantial risk to
ver a year before ASIC took action to investigate Storm
ance and negligence by ASIC

ent of the CBA’s interests
S been heard and judgment reserved
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lance in shareholder/securities cases
vestments & Babcock & Brown)

rket” doctrine in US securities class actions

n that the price of a stock which is trading in an efficient market will

nd reflect all material information (including misrepresentations) and that
0 buy or see shares do so in presumptive reliance on any

tation made by the company.

“fraud on the market” presumption will be applied in Australia

vestment Pty Ltd v Cao, Full Court of Fed Court the concept of “market
tion” is at least arguable to support the plaintiffs’ claims.

lor v Babcock & Brown comments of Perram J support application of
d causation in non-disclosure or misrepresentation cases

decided by High Court
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i1st
d determination in bank exception fees case

S against a range of corporations waiting in the wings

endation makes consumer/competition class actions easier
ory matters (ASIC/ACCC) harder to resolve

ncial advice ADR/remediation schemes
Into class actions?

e corporate claims (Wealthsure)

S (Target) — proposed mandatory data breach reporting
s arising from bribery or corruption (Petrobras/Avon)
into Child Sexual Abuse (Fairbridge Farm School)

ement



